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ISSUES 


Did the Court below commit reversible error in dismissing 
appellants' motion for want of jurisdiction because of the 
federal Anti-Injunction Statute, 26 U.S.C. Section 7421? 


Did the Court below commit reversible error in dismissing 
the entire complaint against the defendants IRS, Senzer, 
Pallila, Keenan and Brennan, where appellants sought money 
damages as well as injunctive relief in several causes of 
action? 


Are Title 26 U.S.C. Section 6862(a) and Treasury Regulation 
Section 301.6862-1(a\ unconstitutional because they are 
vague and uncertain? 


Did the actions of the defendants against the appellants 
constitute an unconstitutional, discriminatory enforcement 
of the sforesaid statutes against the appellants? 


UNITED STATES COURT OF APPEALS 

SECOND CIRCUIT 

MARK JACOBSON and RANGER BAKERS, INC., 

Plaintiffs - Appellants, 

-against- 

THE ORGANIZED CRIME AND RACKETEERING 

SECTION OF THE UNITED STATES DEPART- 

MENT OF JUSTICE, THE INTERNAL REVENUE 

SERVICE OF THE UNITED STATES, MARTIN 

SENZER, Revenue Officer, DOMINICK 

PALLILA, Group Manager, RAYMOND KEENAN, 

Chief, Collection Division and CHARLES 

BRENNAN, District Director, 


Defendants-Appellees. 
APPELLANTS' MEMORANDUM OF LAW 
STATEMENT 
Appellants Ranger Bakers, Inc., ("Ranger") and 
Mark Jacobson, ("Jacobson") sued the defendants, The Organized 


Crime and Racketeering Section of the United States Department 


of Justice ("Strike Force") and The Irt+ernal Revenue Service 


("IRS") and four individually named employees of the IRS ("Senzer", 


"Pallila", "Keenan" and "Brennan") alleging seven separate and 
distinct causes of action in their complaint (A-2a)*. 


This appeal is taken from a judgment dated November 


*References are to the pages of the Appellants' Appendix. 


13, 1975 entered on November 14, 1975 denying appellants’ 
motion for a preliminary injunction for want of jurisdiction and 
dismissing the entire complaint against the defendants IRS, 
Senzer, Pallila, Keenan and Brennan. (94). The judgment was 
based upon a decisicn and order of Hon. Edward R. Neaher, dated 
November 12, 1975 after oral argument upon appellants’ motion 
for a preliminary injunction but without an evidentiary hearing 
at which witnesses for either side testified (79). On November 
15, 1975 Ranger ceased and never resumed operation and approxi- 
mately 500 employees lost their jobs. 

Of the seven causes of action alleged in the complaint 
only the THIRD, FOURTH, FIFTH, SIXTH and SEVENTH are involved 
in this appeal. 

The Third Cause of Action on behalf of both appellants 


against defendants IRS, Senzer, Pallila, Keenan and Brennan 


asked the Court below to enjoin said defendants from "continuing 


harassment' of appellants and for an order directing them to 
apply "even-handed treatment and consideration to the appellants” 
in the methods employed by them in collecting delinquent with- 
holding taxes (9-13). 

The Fourth Cause of Action on behalf of both appellants 
against all named defendants (including the Strike Force) 
alleged that appellants’ Constitutional rights and more partic- 
ularly those under the Fifth Amendment had been violated and 
also requested injunctive relief (13, 14). 


3. 


The Fifth Cause of Action was solely on behalf o.’ 
appellant Jacobson against all defendants and alleged a 
violation of Jacobson's civil rights under Title 42 U.S.C. 


Section 1981. (14). Appellant Jacobson abandons his appeal 


from the dismissal of the Fifth Cause of Action. 

The Sixth Cause of Action was solely on behalf of 
appellant Jacobson against all defendants and alleged a 
violation of Jacobson's civil rights under Title 42 U.S.C. 
Section 1985 for which he sought damages in the sum of 
$1,500,000.00. (15). 

The Seventh Cause of Action on behalf of both 
appellants against all defendants alleged a conspiracy among 
said defendants to invade and destroy appellants' property, 
business investments and reputation, @a11 in wilful, wanton 
and malicious disregard of appellants' rights. Appellants 
sought, not injunctive relief, but compensatory damages in the 
sum of $1,500,000.00 and punitive damages in the sum of 
$3,000,000.00. (15, 16). 

It is noteworthy that in denying appellants' motion 
for a preliminary injunction which was brought on simultaneously 
with the service of the complaint, the Court below also dismissed 
appellants' FIFTH, SIXTH and SEVENTH Causes of Action which 


sought only money damages. 


It is submitted for the reasons hereafter stated in 
appellants' "Argument" that dismiesel of the entire complaint 
against defendants IRS, Senzer, Pallila, Keenan and Brennan for 
"want of jurisdiction" to grant injunctive relief is erroneous. 
It is further submitted that the Court below had jurisdiction 


to grant the relief requested. 


PACTS 


Appellant Ranger acquired certain assets of Silvercup 
Bakeries Inc., ("Silvercup"), then under Chapter XI of the 
Bankruptcy Act, om or about October 29, 1974, (42). Under the 
direction of Appellant Mark Jacobson as sole stockholder and 
President, Ranger began its struggle for Silvercup's financial 
recovery (81). Jacobson invested substantial sums of money 
into the company and devoted a prodigious amount of his time to 
company operations for which he received no remuneration. (24). 
The company employed approximately 500 persons. (25). Between 
October 29, 1974, the date of its acquisition of Silvercup and 
March 30, 1975, Ranger faithfully paid in excess of $400,000.00 


in withholding taxes to the IRS. (25). 


Ranger's business improved until May 1975 when the 
New York Daily News wrote a libelous article alleging that 
appellant Mark Jacobson was a front at Silvercup for "mob figure 
Sam Jacobson, who manages underworld kingpin Meyer Lansky's gambling 
cartel in this area". (44). Sam Jacobson is appellant Mark 


Jacobdsen's father and is not, nor has he ever been an officer, 
director or stockholder of Ranger, nor was he an employee of 
the company. (25). Sam Jacobson, although a target of the 
defendants for many years has never been convicted of any 


crime. (25). Appellant Mark Jacobson has never been charged 


with or indicted for any crime in his life and certainly has 


not been convicted of any crime. (23). 

The New York Daily News refused to retract its 
libelous article although requested to do so. (26). It also 
refused to sell the Jacobsons space in the newspaper in which 
they could state the facts. (26). Sam Jacobson then purchased 
space in the New York Times and New York Post in which he 
categorically denied the libelous article. (46). 

Appellants contend that the reporter who wrote the 
libelous article obtained certain information contained therein 
illegally from the defendants who had conspired to destroy 
appellants and their business. (27). The Court may take 
judicial notice that there is presently pending in the Supreme 
Court of the State of New York : Queens County (Index No. 13716/75) 
an action for libel by appellants against the News and the 
reporter who wrote the article. 

Appellants contend that the defendants’ conspiracy to 
destroy their business, property and reputation is demonstrated 
by the following facts: 

(a) Service of a Grand Jury subpoena by the Strike 


, 
Force to obtain the books and records of Ranger. (47). ‘That 


subpoena coincided with the publication of the libelous article 


in the News. (27). 

(b) Service of a Grand Jury Subpoena on Ranger's 
insurance broker. (50). 

(c) Visits to Ranger's vendors and bank by members 
of the F.B.I. (29). 

The actions of the I.R.S. and the individual y named 
defendants of which appellants complain are hereafter set forth. 

Following the publication of the widely read libelous 
article (page 2 of the News) and the intimidation of Ranger's 
vendors and financial resources, Ranger sustained business 
reverses, (31). It fell behind in payment of its withholding 
taxes. (31). Ranger received its first notice of withholding 
tax deficiency from the I.R.S. on September 30, 1975 calling for 
payment of approximately $264,000.00 "by October 9, 1975". (51). 
Ranger and its attorney met with defendants Senzer and Pallila 
on that same day at Ranger's request and explained Ranger's 
financial problem to said defendants and proposed to liquidate 
its arrears on a time payment plan. (32). id 

Said defendants gave no answer to appellants' pro- 
posal, stating that the decision rested with their superiors 
but agreed to continue negotiations the following day, at the 
local I.R.S. office at 1:00 P. M. (32). 


The following day appellants called said defendants 
to advise them that they would be delayed for a brief time in 
attending the meeting because of a Court engagement by their 
attorney. At that time appellants were advised that there 
would be no purpose in meeting, since the District Director 
had decided not to continue negotiations. (33). At 1:00 P. M., 
the time scheduled for the meeting, Ranger was notified by its 
bank that its accounts had been levied upon including Ranger's 
payroll account containing in excess of $100,000.00 which was 
to be used to pay its employees' weekly salaries the following 
day. (33). 

This levy was made: 

(a) Without prior notice of any kind to appellants 
and while negotiations were presumably in progress for payment 
of the debt. 

(b) Without issuance by the IRS of any new document 
countermanding the request for payment by October 9, 1975 and 
demanding immediate payment, and 

(c) Without any apparent reason whatsoever for the 
action taken by said defendants. 

Appellants' attempt to obtain relief from this 
unexpected action from defendant Keenan, who is Senzer and 
Pallila's superior and Chief of the Collection Division, met 
with outright hostility and a threat to padlock Ranger's doors. 


(33). The District Director, Brennan, refused to meet with 


appellants to discuss the matter. (34). 


In order to avoid defaulting on its payroll 
Obligations which were due on October 2, 1975, appellants 
borrowed money from various sources and with the assistance 
of customers which anticipated payment of their bills offered 
full payment of the assessment of $264,492.86 to said defendants. 
(51). Said offer was refused, defendant Keenan insisting that 
Ranger pay an additional penalty of $16,222.76 which allegedly 
had accrued between September 30 and October 2, 1975, a period 
of three days. (35). To the obvious dismay of the defendants 
the full amount was paid by Ranger on October 2, 1975. (52). 

Appellants then learned that defendants had not only 
levied on Ranger's bank accounts but also had levied on seven 
of Ranger's customers including the City of New York for which 
Ranger provided bakery products for the Board of Education's 


School Lunch Program. (53-60). 


What is noteworthy here and which demonstrates 
conclusively that the defendants were motivated by bad faith 
rather than a desire to recover the money owed, is that 
individual local stores of major chains (53, 54, 57, 58) were 
hit rather than the parent company. Since a local store could 
at most owe several hundred dollars to Ranger, it is c) ur that 
the I.R.S. and the individual defendants were primarily concerned 
with injuring appellants' reputation and destroying their business. 

_ The levy on the City of New York jeopardized the entire 


school lunch program of hundreds of thousands of children. 

Thus in their zeal to "get" Sam Jacobson the defendants callously 
imperilled the jobs of 500 employees and the welfare of thousands 
of children. These actions taken without any factual basis to 
support a jeopardy assessment were despotic as well as arbitrary 
and capricious. 

However, this was merely the beginning of a program 
of destructive conduct and harrassment by the I.R.S. and the 
individual defendants. 

Five days after Ranger paid the I.R.S. $280,715.62, 
which payment included a check from another company in which 
appellant Mark Jacobson had an interest, the latter company 
received a notice of examination of its tax return for the 
prior year. (61). Said notice was issued by the "District 
Director" whose office had previously declined to meet with 
appellants. 

Then, on October 8, 1975 only 6 days after Ranger had 
paid the I.R.S. $280,715.62 the defendant Senzer called Ranger 
and asked to meet. He was invited to do so and presented 
himself at Ranger's plant accompanied by two other I.R.S. 
agents on October 9, 1975. Senzer now demanded payment 


immediately of the withholding taxes, for which a 941 return was 
not due until October 31, 1975. Senzer presented eppeliants 
with @ written assessment which bore the typed inscription "pay 


within 10 days” which had been scratched out and over which 


the word "immediately" had been written. Appellants requested 
Senze~ to allow them until 5:00 P. M. of the same day, (it was 
then 2:30 P, M.) to raise the money but Senzer refused. (37). 
He then left the premises and apparently by pre-arrangement 
with agents previously deployed throughout the City, the I.R.S. 


proceeded to impose liens and notices of levy once again upon 


Ranger banks and customers. 


It 18 noteworthy that this second "jeopardy assess- 
ment" coming seven days after payment of the prior jeopardy 
assessment had been fully paid, was made: 

(a) without prior notice other than recited above; 

(b) notwithstanding a payment of $280,715.12 by the 
taxpayer orly six days earlier which should have conclusively 
demonstrated to the I.R.S. that: 

(i) the appellants had no intention of fleeing the 
jurisdiction, 

(1414) the appellants had not concealed their assets 
had no intention of doing so, 

(111) the appellants could not abscond with their 
assets, certainiy not their receivables from major supermarkets 
and from the City of New York, 

(11441) the appellants had demonstrated their 
willingness to meet their lawful obligations. 

Once again the appellants borrowed the funds to pay 


the jeopardy assessment in full. However, the strain on 
appellants' resources was too great and on November 15, 1975 
they were compelled to cease operations and 500 people lost 
their jobs. 


It is therefore clear beyond any shadow of a doubt 


that the actions taken by the defendants were reckless, 
malicious, wanton, destructive, arbitrary and capricious. It 
is clear that the appellants were subjected to a personal 
vendetta and continuing harassment by the IRS and its agents 
Senzer, Pallila, Keenan and Brennan, and thet appellants were 
not afforded even-handed treatment and consideration by said 
defendants, but were singled out for "special treatment". 

It is clear that appellants were deprived of their 
Constitutional and Civil Rights and that the statute under 
which defendants purported to act is unconstitutional per se 
because it is too vague and uncertain or that the arbitrary 
and capricious actions taken by the IRS under color of said 
statute renders said statute unconstitutional. 

It is clear that the defendants conspired with the 
defendant Strike Force to destroy appellants' business, property 
and reputation and that the News was a willing participant in 
said conspiracy. 

Given all of the facts, it is submitted for the reasons 
hereafter stated that the Court below also erred in directing 


that judgment be entered in favor of the I.R.S., Senzer, 


Pallila, Keenan and Brennan, dismissing the entire complaint 
as to them and denying appeilants' request for a preliminary 


injunction "for want of jurisdiction". 


POINT I 
THE COURT BELOW ERRED IN HOLDING 
THAT IT WAS WITHOUT POWER BECAUSE 
OF THE ANTI-~INJUNCTION STATUTE, 
TITLE 26 U.S.C. SECTION The1, TO 
GRANT THE APPELLANTS' MOTION FOR 
A PRELIMINARY INJUNCTION AGAINST 
THE IRS AND THE INDIVIDUALLY NAMED 
DEFENDANTS . 

The Court below reached its decision that it was 

without power to grant appellants' request for injunctive 
relief prior to the decision of the Supreme Court in Laing v. 
United States and its companion case United States v. Hall, 
U. S. __, 44 U. S. Law Week 4035. It is submitted that in view 
of the subsequent decisions in Laing and Hall, the Court below 
would have granted a preliminary injunction notwithstanding the 
provisions of the Anti-Injunction Statute, Title 26 U.S.C. 
Section vaoy.*" 

In Laing and Hall the Supreme Court held that because 


of the District Director's failure to comply with certain notice 


requirements of Section 6861(b)> which thereby deprived the 


taxpayer of early access to the Tax Court in order to dispute 
the assessment, the taxpayer's suit for injunctive relief 
against the IRS was not barred by the Federal Anti-Injunction 
Act. 


*1. The footnotes appear in the addendum to this 
Memorandum of Law. 


In the case at bar, the District Director clearly 


failed to comply with the express requirements of Section 6862° 


under which he purported toe act. When the Director made the 
first jeopardy assessment on Oetober 1, 1975, the only document 
in the taxpayers possession was a notice dated September 30, 
calling for payment by October 9, 1975. (51). The taxpayer 
never received "immediate notice and demand ... by the Secretary 
or his delegate for the payment" of the tax as is specifically 
required by Section 6862 and Treasury Regulation Section, 301. 
6862-1-(b) The taxpayer's first knowledge that a jeopardy 
assessment had been made was when it learned at 1:00 P.M. on 
October 1, 1975 from its bank that its accounts had been liened 
and levied. Wo demand was made by the IRS for immediate payment 
before it actually seized the appellants' property. It is 
clear that the primary interest of the IRS was to destroy 
appellants rather than to collect the debt. 

Nor did the second jeopardy assessment meet the 
statutory requirements. Although on this occasion, the 
defendants did serve a demand for immediate payment on October 
9, 1975 at 2:30 P. M., their refusal to allow the taxpayer any 
time whatsoever (two and one-half hours was requested) to make 
payment was clearly arbitrary and capricious in view of the 
appellants' past performances. 


Although the statute states that the tax becomes 


immediately due and payable, the term "immediately" is 
ambiguous. Assuming, arguendo that the demand had been made 
after normal banking hours, and the defendants refused to 
accept payment other than in cash or by certified check, would 
not a jeopardy assessment violate the spirit of the statute, 
and thus be arbitrary and capricious. In the case at bar, the 
eppellants could not make immediate payment in cash nor could 
they immediately obtain a certified check from their bank 
which was located in Brooklyn, not Long Isiand City where 
Ranger conducted operations. That was why appellants requested 
two and one-half hours to arrange payment which request was 
arbitrarily refused by defendants. 

These facts demonstrate that in inposing the first 
jeopardy assessment, defendants failed to comply with Section 
6862, requiring prior notice and demand for payment; in imposing 
the second jeopardy assessment the defendants failed to comply 


with she spirit of said statute. Under the decisions of the 


Supreme Court in Laing and Hall supra, the Court below had 


jurisdicticn and power to grant injunctive relief. Its failure 


to do so constitutes reversible error. 


POINT II 

THE COURT BELOW ERRED IN DISMISSING 

THE COMPLAINT IN ITS ENTIRETY AGAINST 

DEFENDANTS IRS, SENZER, PALLILA, 

KEENAN AND BRENNAN. 

In dismissing appellants’ request for injunctive 

relief the Court below also directed dismissal of the entire 
complaint against said defendants. Its decision completely 


ignored appellants’ Sixth Cause of Action requesting money 


damages for violation of their Civil Rights, (14, 15) and their 


Seventh Cause of Action requesting compensatory and punitive 
damages by reason of defendants' tortious acts. (15). The 
dismissal effectively precluded appellants from amending their 
Fourth Cause of Action to seek compensatory and punitive damages 
for violation of their constititional rights. (13, 14). No 
specific reason was given by the Court for its dismissal of 
these causes of action. 

In United States v. Hall, companion case to Laing, 
supra, the Supreme Court not only upheld the power of federal 
courts to grant injunctive relief in tax cases involving 
jeopardy assessments but also tacitly recognized the taxpayer's 
right to sue for compensatory and punitive damages where the 
Director had acted improperly. The decision in Hall in and of 
itself mandates a decision by this honorable Court that the 
Court below committed reversible error in dismissing the entire 


complaint. 


Furthermore appellants' Sixth Cause of Action is based 
upon alleged violation of their Civil Rights under Title he 
U.S.C. Section 1985, by denying them equal protection, or equal 
privileges and immunities under that law. In Griffen v. Brecken- 
ridge 403 0. S. 88 (1971) the Supreme Court held not only that 
Section 1985 applied to private action as well as action under 


color of State Law but that the suit need not necessarily 


involve a dispute between persons of different races. The Court 


said: (403 U.S. at p. 102) 

"The language requiring intent to deprive of 
equal protection, or equal privileges and immunities, 
means that there must be some racial, or perhaps 
otherwise class-based, invidiously discriminatory 
animus behind the conspirators' action. The 
conspiracy, in other words, must aim at a deprivation 
of the equal enjoyment of rights secured by the law 
to all.” 

It is precisely such "invidiously discriminatory” 
animus by defendants that appellants complained of which 
deprived them of equal enjoyment of rights afforded to other 
taxpayers. 

Thus the dismissal of appellants Sixth Cause of Action 
was erroneous. 

Finally, it is submitted that appellants' Seventh 
Cause of Action alleging a conspiracy to violate, and a viola- 
tion of appellants property, business and just fruits of their 
labor, investments and other expenditures was improperly dis- 


missed without any reason whatsoever by the Court below. See, 


Bivens v. Six Unknown Named Agents of the Federal Bureau of 


Narcotics, 456 F.2d 1339 (2d Cir. 1972). Bivens and similar 
cases recognize that even federal law enforcement officers may 
be sued for damages when they act beyond their authority, 
notwithstanding the doctrine of official immunity. It has 

never been suggested, however, that revenue agents of the 
collection division of the IRS including district directors, 
enjoy official immunity where they act beyond their authority. 
The fact that the defendants have mistaken their role and have 
acted in the case at bar as if they were law enforcement officers 
rather than collection agents does not improve their position. 


Indeed, such actions have recently been the subject of Congres- 


sional study and sharp criticism. > 


It is therefore respectfully submitted that the dis- 
missal of the entire complaint without even allowing witnesses 
to testify in support of the appellants' complaint constitutes 
reversible error. (See, the transcript of the Official Court 


Reporter dated October 24, 1975, page 17, line 17 et seq) 


POINT III 
TITLE 26 U.S.C. SECTION 6862(a) AND 
TREASURY REGULATION SECTION 301.6862-1(a) 
ARE UNCONSTITUTIONAL BECAUSE THEY 
ARE VAGUE AND UNCERTAIN. 
Tne defendants made their two jeopardy assessments 
within a span of seven days under the authority of Section 


6862(a) of the Internal Revenue Code> and the Treasury Regulation 


thereunder.+ (86). Under those sections as written the district 


director need only believe that the collection of taxes will be 
jeopardized by delay. (86). The Court below held that it would 
not substitute its judgment for that of the district director. (86). 
It is submitted that the statute and regulation as 
written are unconstitutional in that they violate the Due 
Process requirements of the Fifth Amendment to the Constitution. 
Section 6862(a) and the aforesaid regulation which allows a 
district director to make a jeopardy assessment based solely on 
his belief that the collection of taxes will be jeopardized 
provide no objective guidelines or parameters by which to test 
whether a district director's "belief" is arbitrary or reasonable. 
Thus one taxpayer may escape a jeopardy assessment if he lives 
in Texas rather than New York; another may be assessed because 
"his" director is emotionally upset on a particular day; 
another may be assessed because his name is Smith rather than 


Jones. 


Since the word "belief" as used in Section 6862 (a) 
and the regulation is not defined, making it impossible to 
interpret by reference to objective standards, the statutes 
are unconstitutional as vague and uncertain. United States v. 
Powell, 501 F.2d 1136 (9th Cir. 1974) Cert. Granted 95 S. Ct. 
1390; United States v. Diaz (9th Cir. 1974); Ricks v. District 
of Columbia, 414 F, 2d 1097. 

It has also been held that unless the Secretary or his 
delegate actually formed a belief before the jeopardy assessment 
was made, the assessment would be improper. White v. Cardoza, 
368 F. Supp. 1397 (D.C. Mich. 1973). It is submitted that under 
the facts in the case at bar: (1) there is no showing that such 
a belief motivated the district director, (2) such a belief could 
not possibly have been formed by the district director, when he 
approved the second jeopardy assessment in view of the taxpayers 
payment of the first jeopardy assessment. In any event, the 
appellants were denied a hearing by the Court below at which 
testimony could have been adduced, as to the formation of a 
belief by District Director Brennan who was personally present 
in Court when the motion for a preliminary injunction was argued. 
It has always been appellants' contention that defendant Brennan 
and his underlings never formed a personal belief in the cese at 


bar to justify their actions but merely took orders from the 


defendant Strike Force which imposed its belief upon them. 


The Strike Force was motivated solely by a desire to destroy 
appellants because of its vendetta with Mark Jacobson's father! 

While at first blush it appears that Section 6862(a) 
which applies to jeopardy assessments of withholding taxes is 
identical to Section 6861(a) aiten applies to jeopardy assess- 
ment of income, estate and gift taxes this is not so. Section 
6861(a) must be read together with Section 6851(a) , which is 
part of the same Chapter 70 of Title 26 U.S.C. 

Section 6851(a) entitled "Income tax in jeopardy" 
reads in pertinent part, as follows: 


If the Secretary or his delegate finds 
that a taxpayer designs quickly to depart from 


the United States or to remove his proper 
therefrom or to conceal himsel? or fre ropert 
th t tendi a 


therein or to do any other ac 
prejudice or render wholly or partly Re Prectual 
he may take certain specific action against the taxpayer as 


set forth in that Section. He may also make a jeopardy 
assessment under Section 6861(a) when he believes that the 
collection of such income, estate or gift taxes will be 
jeopardized. However, the guide-lines for the director's 

belief have already been stated Section 6851(a) and reasonable 
men are therefore not compelled to guess under what circumstances 
the director will act. If he acts without following the strict 
requirements of the statute or otherwise arbitrarily or capri- 


ciously he may te snjoined. Laing v. United States, supra. 


It is therefore submitted that Section 6862(a) as 


written without any objective guidelines whatsoever is 


unconstitutional because its language is vague and uncertain. 


POINT Iv 


ASSUMING THAT SECTION 6862(a) AND ITS 
. -MPANION REGULATION ARE NOT UNCON.)'"I- 
TOTIONAL PER SE, DEFENDANTS' ACTIONS 
TAKEN UNDER COLOR OF SAID STATUTES 
CONSTITUTED AN UNCONSTITUTICHAL, 
DISCRIMINATORY ENFORCEMENT O} THESE 
STATUTES AGAINST APPET.LANTS. 


Should the defendants now urge that tue standards 


set forth in Section 6851(a) (which by its terms applies only 


to income taxes) are to be implied in Section 6862(a) which 
applies to withholding taxes only, this Court must reach the 
conclusion that the defendants by their conduct have violated 
appellants' constitutional rights. 

At the time that defendants made their second 
jeopardy assessment there was not, nor could there have been 
an objective belief by the director, based on a single fact that: 

(a) appellants had de: \gns to kave the State, 

(b) to remove their property from the State, 

(ce) te conceal themselves on their property, or 

(d) to do any other act tending to prejudice the 
collection of the taxes due. 

The plain fact is that the tarvayer never even 
charywred its bank account after tne fir, jeopardy assessment! 

Thue even if defendants argue that Section 6862(a) 
is plain and unambiguous on its fare, that Section as applied 


by the defendants against these appellants violated due process 


of law. United States v. Spector, 343 U.S. 169, 171 (1952); 
see also Laing v. United States, supra, (concurring opinion 
of Mr. Justice Brennan). 

The facts in the case at bar show that the IRS 
allowed Ranger's predecessor Silvercup to amass a debt of 
$1,700,000.00 for withholding taxes which the IRS never 
collected. (39). Apparently it overlooked Section 6862(a) in 
its dealings with that company. The Court will take judicial 
notice that Bohack was indebted to the IRS in the sum of 
approximately $3,000,000.00 for various taxes, most of which were 
withholding taxes, when it filed its petitionfor an arrangement 
in Bankruptcy (74B923). Presumably the district director in 
charge of that matter never heard of Section 6862(a). 

Thus the case at bar clearly demonstrates that the 
appellants were singled out for "special" rather than even- 
handed treatment and that the defendants acted not in their 
lawful capacity as Collector of Taxes but rather as a punitive 
arm of the defendant Strike Force. 

It is submitted that for the reasons stated Section 
6862(a) and its companion regulation are unconstitutional, or 
that the conduct of the defendants under said statutes consti- 
tuted an unconstitutional application of said statutes against 


the appellants. 


See, Rambo v. United States, 492 F.2d 1060 (6th Cir. 


1974); Fuentes v. Shevin, 407 U.S. 67 (1972); Snaidach v. 


Family Finance Corp., 395 U. S. 337 (1969). 


CONCLUS ION 
For the foregoing reasons it is respectfully 
submitted that this Court should reverse the judgment of 
the Court below dismissing the appellants’ Fourth, Sixth and 
Seventh Causes of Action against said defendants, and should 
grant the preliminary injunction requested by said appellants, 
together with such other and further relief as this Court 
deems just and proper under the circumstances. 
Respectfully submitted, 
IRVING MANDELL 
Attorney for Appellants 
Office & P. 0. Address 
110-11 Queens Blvd. 


Forest Hills, New York 11375 
(212) 261-3050 


ADDENDUM (Footnotes) 


7421. Prohibition of suits to restrain 
assessment or collection. 


(a) Tax. - Except as provided in sections 
6212(a) and (c), 6213(a), and 7426(a) and (b) (1), 
no suit for the purpose of restraining the assess- 
ment or collection of any tax shall be maintained 
in any court by any person, whether or not such 
person is the person against whom such tax was 
assessed. 


6861(a) Jeopardy assessments of income, 
estate and gift taxes. 


(a) Authority for making. - If the Secretary 
or his deiegate believes that the assessment or 
collection of a deficiency, as defined in section 
6211, will be jeopardized by delay, he shall, 
notwithstanding the provisions of section 6213(a), 
immediately assess such deficiency (together with 
all interest, additional amounts, and additions to 
the tax provided for by law), and notice and 
demand shall be made by the Secretary or his 
delegate for the payment thereof. 


6862(a) Jeopardy assessment of taxes 
other than income, estate, 
gift and certain excise taxes. 


(a) Inmediate assessment. - If the Secretary 
or his delegate believes that the collection of any 
tax (other than income tax, estate tax, gift tax, 
and certain excise taxes) under any provision of the 
internal revenue laws will be jeopardized by delay, 
he shall, whether cr not the time otherwise pre- 
scribed by law for making return and paying such 
tax has expired, immediately assess such tax (toge- 
ther with all interest, additional amounts, and 
additions to the tax provided for by law). Such 
tax, additions to the tax, and interest shell 
thereupon become immediately due and payable, and 
immediate notice and demand shall be made by the 
Secretary or his delegate for the payment thereof. 


Regulations - 301.6862-1 Jeopardy assesement 
of taxes other than income, estate, and 
@ift taxes. 


(a) If the district director believes that 
the collection of any tax (other than income, 
estate, or gift tax) will be jeopardized by delay, 
he shall, whether or not the time otherwise pre- 
scribed by law for filing the return or paying 
such tax has expired, immediately assess such 
tax, together with all interest, additional 
amounts and additions to the tax provided by law. 


ai The tax, interest, additional amounts, 
and additions to the tax will, upon assessment, 
become immadiately due and payable, and the district 
director shall, without delay, issue a notice and 
demand for payment thereof in full. Upon failure 
or refusal to pay the amount demanded, colis ction 
thereof by levy shall be lawful without site). to 


the 10-day periof provided in section 6331(a). 


New York Times, April 29, 1976, pp. 1, 31-34. 
(pertinent part of lengthy article 
is excerpted and annexed to this 
addendum). 


REPRINT OF EXCERPTS FROM N.Y. TIMES, APRIL 29, 


f” Tox inquirtes Promoted 
‘ In addition to its attempts) 
to “neutralize and publicly} 
discredit radicals and antiwar} 
activists, the F.B.L. provided th 
Internal Revenue Service with! 
the names of politically active’ 
iBroups and individuals, more 
jthan 10,000 of whom were 
‘Singzied out for special tax exa- 
Minations, 

The committe said that the 
LR.S. had first been used ag 
4 political weapon, in a less ex- 
tentive way, in the Administra- 
tion oof President Kennedy, 
When tax investizations of 
right-wing sroupns wore begun 


f 
148 4 “response to White House} 


; 


‘and Congressional interest? | - 


| The targets of domestic intei-! 
iligence collection have expanid-' 
red in recent years, according; 
ito the report, to include the fe-| 
iminist movement, about which! 
(FB. inforr tants reported that! 
groups of women were gather-! 
INE to discuss sexua} rales, as! 
‘Wel as the John Birch Society, / 
ithe Urban League, and the! 
‘Anti - Defamation League of! 
; B'nai B'rith, alj of which were! 
{Monitored hy Army _ intel-/ 
| The F.BI. has kept tabs on! 
‘these and other Crganizations) 
chiefly through paid undercey-! 
"* informants, who, the com- 
mittee said, on occasion: 

prevoked and Participated jn} 

inenes and other illegal acti-! 
“1-e3" to maintain their credi-| 
Do inty, ‘ 

As an indicaiion of the prior: 
Puy he bureau RaVE to political: 
Utvestivations, the Panel noted! 
(thar the F.BI had budgeted! 
imore than $7-million to pay its! 
domestic security informants in; 
ic current fiscal year, “morz} 
jthan twice the amount it) 
spends on intorman:s [used]; 
‘against organized crime.” j 
j, Attorney General Edwarg H | 
‘Levi began last month to issue! 
ioternal Justice Department: 
‘Buidelines thae govern, among: 
‘Other things, the bureau's con: | 
duct of domestic security inves | 
MGnauGns and that bar the re-! 
‘cruitment of informants, the: 
use of “mail covers” or electro-; 
mic surveillance unless there is! 
a strong Probability that >: 
#rOup or individual may be pre, 
psiing to engage in violence or 
iVidlate Federal laws. / 


' Congress 


Louis Pin Welcomed ' 
| The Senate committee srid: 
it welcomed Mr. Levi's initi-.j 
it.ve, as it did President Ford's; 
le-eevtive reform of the foreinn | 
‘intelligence agencies, but tha ' 
it behey those Standards} 
“were “incomnlete without legis! 
‘Jation" to reinforce their pravi-/ 
SIONS, j 
‘| Among the areas requiring! 
‘Swift legisiative @ttention, the! 
jconymitiee said. are the Still} 
‘murky delineation of responsi-| 
ibiiy shared by the CLA. and! 
'F.B.I. for investigating suspert-| 
fed foreign Spies, cs well as the! 
iS¥stemic problems of excessive] 
/EXXCculive power and secrecy, 
and the “avoidance of the rule! 
jof law" by the nation's intel-} 
Hligence officials. | 
1 In addition to Proposing that; 
commit Mr, Levi's 
[guidelines to legislation, some-| 
'thing Mr. Levi supports, the! 
Senate committee jg calling for} 
istrict controls on the kinds of: 
[Allegations the F.B.I. can inves-| 
jugate, the approval of the the! 
Attorney Geners} for eech use! 
iOf an informant or a tax review; 
iby the bureau and the purging:. 
from Bureau files of all infor-|. 
imation net relevant to current!’ 


i 
j 


i 


investigations, | 

In concluding che summarty | 
‘of its investigation, the Senate, 
jcomsmiitee noted thet its pur-! 
|pese had not been “to allocate, 
ihlame among individuals” hut, 
{to trace to their roots the pate 
jterns of abuse and lawiessress| 
ithat it said had become a part: 
)Of the Federal intelligence sys-| 
j tem f 


j “The natural tendency of 
government,” the committer 
wrote, “is toward abuses of I. 
power. Men entrusied with |; 
power, even those aware of its! 
idangers, tend, particularly 
;when pressured, 4o slight liber- i, 
j ty. le 
' Our constitutional system | 
}Ruards agzinst this tendency. :, 
it establishes many different :. 
checks upon power. It is those; 
, wise restraints which keep men} 
'free. In the field of intelligence! 
those restraints have too often} 
"been ignored.” 
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A 202 Affidavit of Personal Service of Papers LUTZ APPELLATE PRINTERS, INC 
COURT OF AP ?4ALS a 
FOR THE SECOND CIRCUIT 


ee ene mete 


Index No. 


MARK JACOBSON AND RANGER BAKERS INC,, 
Plainitff=~ Appellants, 


- against - Affidavit of Personal Service 
THE ORGANIZED CRIME AND RACKETEERING, 
etal., 
Defwndants- Appellees. 


STATE OF NEW YORK, COUNTY OF yew yorK 


I, Victor Ortega, being duly sworn, 
depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
1027 Avenue St. John, Bronx, New York 


That on the 


day 19, at 
17th 5 May 76 9225 Cadman Plaza, Brookllyn, New York 


deponent served the annexed Brief upon 


David Trager USU Attorney Eastern Dist. 


the Attorney in this action by delivering @ true copy sthereof to said individual 
personally. Deponent knew the person so served to be the person mentioned and described in said 


papers as the herein, 


Sworn to before me, this 17th 
day of May 19 76 


VICTOR ORTEGA 


ROBERT T. BRIN ik 
NOTARY (U3) C, “ae of “ew YOr 
No. 31 0418950 
aliied in New York County 
Cemmission Expres March 30, 1977 


